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1. EXECUTIVE SUMMARY 
 

1.1 Phoenix High School (“the School”) became a foundation school in 2010.  
Subsequently an Academy Order dated 19th May 2016 set a provisional date for 
the conversion of the School to academy status on 1st September 2016. The 
terms of the freehold transfer of the land which followed the foundation status of 
the School pre-empts terms which would otherwise apply to an academy 
conversion.  

 
1.2    This report outlines the implications of the conversion to academy status.  

 
 

2. RECOMMENDATIONS 

2.1   Grant approval for the Council to enter into a Commercial Transfer Agreement 
transferring the school’s assets and contracts from Phoenix High School to 
Future Academies.  
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The recommendation cannot be acted upon until the formal funding agreement 
has been entered into between Future Academies and/or the Academy Trust 
with the Secretary of State. 
 

3. REASONS FOR DECISION 

3.1   The decision is required to comply with the procedures necessary to give effect 
to the conversion of the School to academy status. 

 
4. BACKGROUND 

4.1  Canberra and Phoenix schools federated in September 2010 with the intention 
of becoming foundation schools. Subsequently, the federation has been 
discontinued and a process began for Canberra School to become an academy 
from 1st September 2013. This has now been completed. 

 
4.2 The Council has supported Phoenix School in the development of its education 

offer in the light of falling rolls and poor performance, and considerable progress 
has been made.    

 
4.3 Phoenix School was previously a community school but has become a 

foundation school. A school transferring to foundation status is entitled to the 
freehold title of the land associated with the school’s site.  

 
4.4  The terms agreed between the Council and the School following its pending   

acquisition of the freehold title of the land include the following: 
 

 The former youth club building (the Studio) used by Cambridge School will be 
leased back to the Council for a term of 21 years (protected under the 
Landlord and Tenant Act 1954). Earlier termination will apply if Cambridge 
school vacates; or if Phoenix School obtains planning permission for 
redevelopment. There is no obligation on Phoenix School to provide 
alternative accommodation. 

  

 The Swimming Pool and Leisure Centre (‘the Centre’) – will also be leased 
back for a term of 21 years (protected under the Landlord and Tenant Act 
1954), with the Council’s contract for the management of the Centre 
remaining unchanged. The site may be redeveloped within the period of the 
lease subject to suitable alternative premises first being provided by the 
Landlord (the freeholder). The Council will also have a right to terminate the 
lease early on 12 months’ notice (subject to any contract procuring the 
management of the sport facilities services).  
 
These lease lengths were agreed due to uncertainty over the future 
management of the Studio and the Centre and are not unusual where a 
longer term is not appropriate. The Council has the statutory right to renew 
the leases for a 15 year term on expiry of the initial lease. The landlord also 
has a statutory right to object to a renewal on specified grounds, including 
proposed redevelopment, but the terms agreed additionally provide that the 



 
 

Council’s consent is required for any development. This consent is not the 
same as planning permission, which is a separate matter. 
 

 The Council will have use of  adjoining land (owned by Phoenix School) being 
garden land (the 'urban farm') by way of a licence on a non-exclusive basis 
permitting Cambridge School to use the urban farm at times and on terms to 
be agreed with Phoenix School subject to termination either on  6 months’ 
notice in the event of Phoenix School obtaining planning permission for 
redevelopment of the land on which the urban farm is situated or on a 
month’s notice from the Council to determine the licence. 
 

4.5 The transfer of the freehold, grant of the leasebacks, and licence for the urban 
farm, will be entered into between the Council and Phoenix Foundation 
School.   
 

4.6 Following the freehold transfer and grant to the Council of the leases and 
licence, any change to the ownership of the school site (and building) will be 
subject to the leases and licence.         

 
The Council will also continue discussions with the School regarding 
proposals for the development of the site and subsequent investment in the 
school buildings. The School has commissioned a ‘2020’ plan for rebuilding 
the school. The benefit of the plan will transfer to Future Academies on 
completion of the academy conversion. 
 
 

5.       ACADEMY STATUS 
 

5.1      In most cases the Council will grant a 125 year lease to schools converting to 
academy status based on the standard Department for Education (DfE) form 
of lease. This does not arise in the case where schools have already become 
foundation schools and acquired the freehold title of the land by law. 

 
5.2 The Council is due to complete the transfer of the freehold title of the land to 

the foundation School.  Thereafter the foundation school will transfer its 
freehold to Future Academies as permitted under the Academies Act. 

     
5.3     When a school becomes an academy, the following aspects are also required 

before the school can formally convert: 
 

 a funding agreement is approved between the Secretary of State and the 
academy 

 to enable the converting academy to deliver continuous education the 
existing staff are TUPE’d to the new academy and relevant contracts and 
assets are novated across under the terms of a Commercial Transfer 
Agreement. In this case, staff  have already transferred to the foundation 
under TUPE regulations. 

 
 



 
 

Phoenix School no longer participates in the Council’s school meals 
contract. 

 
 
6.          LEGAL IMPLICATIONS 

6.1        Under the Academies Act 2010 (the “Academies Act”) the Secretary of State 
for Education may enter into a Funding Agreement with an Academy Trust 
for establishment of an independent school/academy. Local authorities are 
required to comply with such Secretary of State decision to transfer land and 
assets to the Academy Trust. Further, the Academies Act gives the 
Secretary of State powers to make transfer schemes relating to land, 
property, rights or liabilities to the Academy where agreement cannot be 
reached between the Local Authority and the Academy Trust. 

 
6.2        The Secretary of State for Education pursuant to his powers conferred    

under the Academies Act has exercised powers to convert Phoenix High 
School to Academy status.  The Academies Act provides that on the 
proposed conversion date the school closes and opens as a sponsored 
academy under the academy arrangements under section 1 of the 
Academies Act.  

 
6.3        Under the statutory provisions of the Academies Act, the Council would 

normally grant the Academy Trust a lease for a term of 125 years at a 
peppercorn rent unless the school converts to a foundation school.  If a 
school converts to a foundation school it can grant is own academy lease(s) 
or transfer the freehold to an academy. 

 
6.4        Non-compliance with the provisions of the Academies Act would prompt the 

issue of a Direction and the required decisions would be taken by the 
Secretary of State for Education.  

 
6.5       The DfE has drawn up a model form of Commercial Transfer Agreement 

(CTA) which sets out the terms under which the assets, contracts and staff 
are transferred from the School to the new academy.  

 
6.6        Legal Services will in consultation with officers work towards finalising and 

agreeing the terms and conditions of the Commercial Transfer Agreement 
and completion of the freehold title of the land for the School’s site from the 
Council to the School.  

 
6.7        The Commercial Transfer Agreement will also confirm the transfer of 

ownership of the plans commissioned by the Council for the ‘2020’ vision for 
the re-building of the school, and formalise the arrangements for releasing 
the Council’s contribution towards capital works at the School, once it 
becomes an academy.. 

 
 Implications verified/completed by: Rachel Silverstone, Solicitor (Property) tel: 
0208 753 2210 and Sharon Cudjoe, Solicitor (Contracts), tel: 0207 361 2993  

 



 
 

 
7.           FINANCIAL AND RESOURCES IMPLICATIONS 

7.1      The Academy Order dated 19th May 2016 set a provisional date for the 
conversion to academy status of 1st September 2016, and offered a School 
Improvement Grant of £150,000 together with a grant of £80,000 towards 
the costs of setting up the academy. 

 
7.2 The Council has agreed to provide financial support of up to £400,000 to 

assist the School during the transition period.  
 
7.3        Funding to address the condition of the buildings has been deferred pending 

development of a forward plan for the school. The Council is holding c£1.1M 
that has been earmarked for capital works at the School. This could be 
released in the event of re-building.  

 
The Director of Finance has been consulted during the preparation of the 
final documentation for the freehold, leaseback and commercial transfer 
agreement, and notes that these decisions are required to enable the 
conversion of academies, and are based on model national documentation.  

 
 

Implications verified/completed by: Dave McNamara (Director of Finance and 
Resources, Children’s Services), tel: 020 8753 3404 
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